#39.60 hf21/72
Memorandum T2-34
Subject: Study 39.80 - Attachment, Garnishment, Execution {Civil Arrest
and Bail)

Attached are two copies of a ackground study and tentative recommendation
tc repeal the California lew relating to arrest and ball and arrest on execu-
tion. Please mark your changes on one copy of the recommendation and return
it to the staff at the meeting. We hope to distribute the recommendation for
comment after the May meeting with the view to recommending legislation on the
subject to the 1973 legislature. Please note the letter of transmittal
attached.

A consitutiopal emendment of the sort proposed by the Constitution
Revision Commission is not essential to.the statutery changes, although if
such en amepndment were adopted, the gttached tentative recompendaticp would
be essential, |

Respectfully submitted,

Nathanlel Sterling
Legal Counsel
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STATE OF CALIFORNIA
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TENTATIVE RECOMMERDATION -
relating to

ATTACHMENT, GARNISHMENT, AND EXEMPTIONS FROM EXECUTION

Civil Arrest

CALIFORNIA IAW REVISION COMMISSION
School of law
Stanford University
Stanford, California 94305

Important Note: This tentative recommendation is being distributed so
that interested persons will be advised of the Commission's tentative conclu-
sions and can make their views known to the Commission. Any comments sent
to the Commission will be considered when the Commission determines what
recommendation, if any, it will make to the California Iegislature. It is
Just as important to advise the Commission that you approve the tentative
recommendation as it is to advise the Commission that you object to the ten-
tative recommendation or that you believe that it needs to be revised. P

CCYYERTS ON THIS TENTATIVE RECOMMENDATION SHOULD RE SENT TO THE COMMISSION NOT
IATER THAN JULY 1, 1972.

The Commission often substantially revises tentative recommendations as
a result of the comments it receives. Hence this tentative recommendzation

is not necessarily the recommendation the Commiseion will submit to the
legislature.



#39.80
TENTATIVE
RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to
ATTACHMENT, CGARNISHMENT, AND EXEMPTIONS FROM EXECUTION

Civil Arrest

In contract cases involving fraud, the plaintiff may have the defend-
ant arrested on ex parte application prior to Judgment and imprisoned
until the defendant either posts bail or a cash deposit or demonstrates that

the arrest was not proper.l Arrest and bail is a provisional remedy,

available only between the time the complaint is filed and Judgment 1s'entered

and 1s designed to secure the presence of the defendant until final judgment.
However, following judgment, the creditor may, if he is unable to satisfy
the judgment from assets of the debtor, obtain execution upon the body of the
debtor in those cases in which civil arrest is &vailable.2 In such 8 case,
the defendant is jailed until the debt is paid although he may be discharged

from jail upon the creditor's consent, upon the creditor's failure to advance

money for the debtor's support to the jailer, or upen taking the "pauper’'s

oath."3

1. Code Civ. Proc. §§ 478-505; see also Cal. Const., Art. I § 15 and (oge
Civ. Proc. §§ 80L and 1168. The statutory scheme of arrest and bail
is described in California Remedies for Unsecured Creditors, Callister,
Arrest and Bail and Arrest on Execution 75-83 (Cal. Cont. Ed. Bar 1957)
?nd 2]3. Witkin, Celifornia Procedure 2d Provisional Remedies §§ 7-23
1970, .

2. Code Civ. Proc. §§ 667, 682(3), and 684. For s discussion of arrest on
execution, see Califcornia Remedies for Unsecured Creditors, Callister,
Arrest and Bail and Arrest on Execution 75, 84L-87 (Cal. Cont. Ed. Bar
1957) and 5 B. Witkin, California Procedure 2d Enforcement of Judgment
§§ 177-178 (1971).

3. Code Civ. Proc. §§ 1143-115k,

ale



The Califormia Iav Revision Commission recommends the repeal of those
provisions of California law that permit civil arrest and imprisonment. The

California Constitution. . Revision Commission has recommended that the prohl-
bition against imprisonment for debt be made ebsolute,  and many commentators

on the history and law of civil arrest have urged its repeal. The reasons for
thisg recompendation are fully developed in the background study and are
summarized below. .

Civil Arrest in California is available only in certain cases involving

fraud and is rareiy used. It imposes & substantial hardship on defendants
and debtors and 1s more often abused then properly used. It is ineffective
as a collection remedy, and existing California law provides other more
effective means of achieving the ends served by civil arrest. It is likely
that the civil arrest procedure denies due Procese of law to defendants and
the arrest on execution procedure is anomalous in imposing & criminal conse-
quence upon a civil judgment. The requirement that the indigent defendant be
provided counsel at public expense imposes an economic burden on the taxpayers
that is out of all proportion to the .value of civil arrest. The repeal of
the civil arrest provisions would not affect the power of & court to order the

arrest and imprisonment of a person for disobedience of its orders.

L, cCalifornia Constitution Revision Commission, Proposed Revised California
Constitution (Part 6, 1971).

L)

.-



The Commission's recommendhtion would be effectuated by the enactment

of the following measure:

An act to emend Sections 667, 682, 684, 80k, and 101k of, to add &

chapter heading to Title 7 of Part 2 of, to add Sections 478

and 684.2 to, and to repeal Chapter 1 (commencing with Section

578) of Title 7 of Part 2 of, Chapter 3 (commencing with Sec-

tion 1143) of Title 3 of Part 3 of, and Section 1168 of the Code

of Civil Procedure, and to emend Section 202 of the Government

Code.

The people of the State of California do enact as follows;

Section 1. A new heading is added to Title 7 (immediately pre-

ceding Section 477) of Part 2 of the Code of Civil Procedure, to read:

.CHAPTER 1. CENERAL FROVISIONS



Code of Civil Procedure §§ 478-505 (repealed)

Sec. 2. Chapter 1 (commencing with Section ¥78) of Title 7 of

Part 2 of the Code of Civil Procedure 1s repealed.

Comment. Sections 478-505, providing for arrest and bail, are
repealed since arrest of a defendant in a civil action is no longer per-

mitted. BSee Code Civ. Proc. § 478 and Comment thereto.



Code of Civil Procedure § 478 (added)

Sec. 3. Section 478 is mdded to Chapter 1 {commencing with Sec-
tion 477) of Title 7 of Part 2 of the Code of Civil Procedure, to read:
478. Ho person shall be arrested on mesne process in a civil

action.

Comment. Sectlon 478 prchibits the arrest on meene process of a defend-
ant in a civil action. The provisional remedy of arrest and bail was pre-
viously permitted in California. See former Chapter 1 (commencing with Secw
tion 478) of Title 7 of Part 2 of the Code of Civil Procedure, and Section

15 of Aiticle I of the California Constitution. See also Recommendation

and Study Relating to Attachment, Garnishment, and Exemptions from Execu-

tion: Civil Arrest, Cai. L. Revision Comm'n Reports __ (19 ). Civil

errest is not available on execution. Seé-Code Civ. Proc. § 684.2 and
Comment thereto. -.

The prohibition of prejudgment attachment of the body of the defendant
in civil actions does not affect the power of the court toc enforce its elvil
process by arrest. See, e.g., Code Civ. Proc, § 1209 et seq. (contempt of

court). Cf. Comment, Enforcement of Divorce Decrees and Settlements by Con~

tempt and Tmprisonment in California, 9 Hastings L.J. 57 (1957); Comment,

Integrated Property Settlement Agreements: Constitutional Problems With the

1967 Amendment to California Civil Code Section 139, 8 Santa Clara Iawyer S8k

(1967); 2 The California Family Lawyer, Sapiro, Enforcement and Modification of

Judgments end Orders-§¢ 30.54-30.101 (Cal. Cont. Ed. Bar 1962); The California

Femily Lawyer Supplement, Walzer, Divorce Settlement Agpreements §§ 26A.9 and

26A.17 (Cal, Cont. Ed. Bar 1969).
See also Code Civ. Proc. §§ 238-(juror summons}, 545 (garnishee examina-
tion), 715 (supplementary proceedings), 1097 (writ of mandate), 1105 {writ of

D



§ 478

prohibition), 1993-199% and 2067-2070 (witness summons); Prob. Code §§ 321
(production of will), 523 (attendance of court proceedings), 571 (render
accouniing), 641 (examination), 921-922 {render accounting).

See also Govt. Code §§ 9405-9409 (contempt of Legislature).



Code of Civil Procedure § 667 {amended)

Sec. 4. Section 667 of the Code of Civil Procedure is amended
to read:

667. 1In an action to recover the possession of personal property,
Judgment for the plaintiff may be for the possession or the value there-
of, in case a delivery can not be had, and damages for the detention.

If the property has been delivered to the plaintiff, and the defendant
claim a return thereof, judgment for the defendant mgy be for & return
of the property or the value thereof, in case a return can not be had,
and damages for taking and withholding the same. 1In an action on a
contract or obligation in writing, for the direct payment of money,

made payable in a specified kind of money or currency, Jjudegment for the
plaintiff, whether it be by default or after verdict, may follow the
contract or obligation, and be made payable in the kind of money or
currency specified therein; and in all actions for the recovery of money,
if the plaintiff allege in his complaint that the same was understood and
agreed by the respective parties to be payable in a specified kind of
money or currency, and this fact is admitted by the default of the
defendant or established by evidence, the Judgment for the plaintiff
mist be made payable in the kind of money or currency so alleged in the
complaint; aod in an action agasinst any person for the recovery of money
recelved by such person in a fiduciary capacity, or to the use of
another, judgment for the plaintiff must be made payable in the kind of
money Or currency so recelved by such person.

Hhere-the-defendan%-is-subaeet-%s-arrest-and—imgriaeamen%-en—the

Judgrensy-that-fact-muss-be-stated-in-she- judgment



§ 667
Comment. Section 667 is amended to reflect the fact that execution
may no longer issue ageinst the person of the judgment debtor in a civil

action. See Code Civ. Proc. § 68L.2 and Comment thereto.

-8-



Code of Civil Procedure § 682 (amended)

Sec. 5. Section 682 of the Code of Civil Procedure is amended
to read:

682, The writ of execution must be issued in the: name of the
people, sealed with the seal of the court, and subscribed by the clerk
or Judge, and be directed to the sheriff, constable, or marshal, and
it must intelligibly refer to the Judgment, stating the court, the
county, and in municipal and justice courts, the judieial district,
where the judgment is entered, and if it be for money, the amount there-
of, and the amount actually due thereon, and if made payable in a speci-
fied kind of money or currency, as provided in Section 667, the execu-
tion must also state the kind of money or currency in which the judgment
is payable, and muet require the officer to whom it is directed to
proceed substantislly as follows:

1. If it be against the property of the judgment debtor, it must
require such officer to satisfy the judgment, with interest, out of the
personal property of such debtor, or if it is against the earnings of
such debtor, such levy shall be made in accordance with Section 682.3,
and if sufficient personal property cannot be found, then out of his
real property; or if the judgment be a lien upcen real property, then out
of the real property belonging to him on the day when the abstract of
Judgment was filed as provided in Section 674 of this code, or &t any time
thereafter.

2. If 1t be against real or persanal property in the hands of the
personal representatives, heirs, devisees, legatees, tenants, or trustees,
it must require such officer to satisfy the judgment, with interest, out

of such property.
9.



§ 682
37--If-it-be-agéiﬁs%-%he-persea—af-the-saégmeat-debte?y-it-mus%
require-sueh-officer-to-arresi-sueh-debior-and-copmii-hin-t6-the-jaid
ef-the-eounty-unsid-he-pay-the-judgmenty-with-interessy-or-be~discharged
aecording-io-taw~

L.

3. If it be issued on & judgment made payable in a specified kind
of money or currency, as provided in Section 667, it must also require
such officer to satisfy the same in the kind of money or currency in
which the judgment is made payable, and such officer must refuse payment
in any other kind of money or currency; and in case of levy and ssle of
the property of the judgment debtor, he must refuse payment from sny
purchaser at such sale in any other kind of money or currency than that
specifled in the execution. Any such officer collecting money or cur-
rency in the manner required by this chapter, must pey to the plaintiff
or party entitled to recover the same, the same kind of money or cur-
rency received by him, &nd in case of neglect or refusal toc do so, he
shall be 1iable on his official bond to the judgment creditor in three
times the amount of the money so .collected.

5+

E; If it be for the delivery of the possession of real or personal
property, it must require such officer to deliver the possession of the
same, describing it, to the party entitled thereto, and may at the same
time require such officer to satisfy any cost, damages, rents, or profits
recovered by the same judgment, cut of the personal property of the
person against whom it was rendered, and the value of the property for

which the judgment was rendered to be specified therein if a delivery

-10-



§ 682
thereof cannot be had; and if sufficient personal property cannot be
found, then out of the real property, as provided in the first sub-

division of this section.

Comment. Section 682 is amended to reflect the fact that execution
may no longer issue against the person of the judgment debtor in a civil

action. See Code Civ. Proc. § 684.2 and Comment thereto.

-11-



Code of Civil Procedure § 684 (amended)

Sec. 6., Section 684 of the Code of Civil Procedure is amended
to read:

GCh. When the judgment is for money, or the possession of
real or personal property, the same may be enforced by a writ of execu-
tion; ard-if-the-judgment-direet~dhat-the-defendant-be-arrestedy-she
execution-may-issue-agrings-tke-pevenn-ef-the-judgnent~-debsory -after
the-veturn-ef-an-exeention-againei-his-properiy-unsaticfied-in-vhoze
er-party vhen the judgment requires the sale of property, the same my
be enforced by a writ reciting such judgment, or the material parts

thereof, and directing the proper officer to execute the judgment, by
raking the sale and applylng the proceeds in conformity therewith, when

the judgment requires the performence of any other act than ds abové”
designated, a certified copy of the judgment may be served upon

the party agalnst whom the same is rendered, or upon the person or
officer required thereby or by law to cbey the same, and obedience there-

to may be enforced by the Court.

Comment. Section 684 is amended to reflect the fact that execution may
no longer issue against the person of the judgment debtor in & civil action.

See Code Civ. Proc. § 684.2 and Comment thereto.

12
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Code of Civil Procedure § 684.2 (added)

Sec. 7. BSection 684.2 is added to Chapter 1 (commencing with
Section 681) of Title 9 of Part 2 of the Code of Civil Procedure, to
read:

684.2, Execution shall not issue against the person of the

Judgment debtor.

Comment. Section 684.2 prohibits the arrest and imprisonment on final
process of a judgment debtor. The remedy of body executlon was previously
permitted in California. See former Code Civ. Proc. §§ 667, 682(3),and 684,

and Cal. Const., Art. I, § 15. See also Recommendation and Study Relat-

ing to Attachment, Garnishment, and Exemptions from Execution: Civil

Arrest, ~ Cal. L. Revision Comm'n Reports ___ {19 ). TWor is civil
arrest available prior to judgment. See Code Civ. Proc. § 478 and Comment
thereto.

The prohibition of exectuion on the hody of a judgment debtor in civil
actions does not affect the power of the court to enforce its civil process
by arrest and imprisomment. See,e.g., Code Civ.Proc. § 1205 et seq. {contempt

of court). Cf. Comment, Enforcement of Divorce Decrees and Settlements by

Contempt and Imprisonment in California, 9 Hastings L.J. 57 (1957); Comment,

Integrated Property Settlement Agreements: Constitutional Problems With the

1967 Amendment to California Civil Code Section 139, 8 Santa Clara Lawyer 84

{1967); 2 The California Family Iawyer, Sapiro, Enforcement and Modification

of Judgmenits and Orders §§ 30.54-30.101 (Cal. Cont. Ed. Bar 1962); The California

Family Lawyer Supplement, Walzer, Divorce Settlement Agreements §§ 26A.9 and

26A.17 (Cal. Cont. Ed. Bar 1969).
See alsc Code Civ. Proc. §8 238 (juror summons), 545 (gernishee examina-
tion), 715 {supplementary proceedings), 10§7 (writ of mandate), 1105 (writ

-13-



§ 684.2
of prohibition), 1993-199% and 2067-2070 (witness summong); Prob. Code
§§ 321 {production of will}, 523 (attendance at court proceedings), 571
(render accounting), 641 (examination), 921-922 (render accounting).

See also Govt. Code §§ S405-9409 (contempt of Legislature).

-1k



Code of Civil Procedure § 80k (amended)

Sec. 8. Section 80k of the Code of Civll Procedure is amended
to read:

80k. Whenever such sction is brought, the Attorney-General, in
addition to the statement of the cause of action, may also set forth
in the complaint the name of the person rightly entitled to the office,
with 8 statement of his right thereto j-ard-in-suek-eases-upen-preesf
by-affidavit-shat-the-deferdani-has-received-feec-or-cnoluments-belong~
ipg-te-the-offieer-and-by-means-of-hig-usurpation-thercof -an-ordey
pAy-be-granted-by~~R--Juptiece-of-the-Buprene- Couriy-or-a~-Judge-af-she
Superiov-Couriy-fer-ihe-arresi-ef-sueh-defendant-and-holding-him-te
bails-and-thereupor-he-may-be-arresied-and-hedd-to-bail-in-the-came
manney-apd-yith-the-same-effect-and-asubjeect-to-the-came-righto-gnd
iiabilities-a6-in-other-eivil-actions-where-the-defendani-is-subiecs

ta-arress .

Comment., Section 804, providing for arrest of the defendsnt in a quo

warranto proceeding, is amended to reflect the fact that arrest of a defend-

ant in a civil action is no longer permitted. See Code Civ. Proc. § 478 and
Comment thereto. Criminal arrest of the defendant may be available if his

taking of public moneys was wrongful. See Penal Code § 42L et seq.

-15-



Code of Civil Procedure § 1014 (amended)

Sec. 9. Section 1014 of the Code of Civil Procedure is smended to
resad:

101k. A defendant appears in an action when he answers, demurs,
Tiles a notice of motion to strike, files a notice of motion to transfer
pursuant to Section 396b, gives the plaintiff written notice of his
appearance, or when an attorney gives notice of appearance for him.
After sppearance, a defendant or his attorney is entitled to notice of
all subseguent proceedings of which notice is required to be given.
Where a defendant has not appeared, service of notice or papers need not

be made upon him uniess-he-ig-imprisoned-fep-want-of-baii .

Comment.. Section 1014 is amended to reflect the fact that arrest of &
defendant in a civil action is no longer permitted. See Code Civ. Proc.

§ 478 and Comment thereto.

=16=



a

Code of Civil Procedure §§ 1143-1154 {repesled}

Sec. 10. Chapter 3 {commencing with Section 1143) of Title 3

of Part 3 of the Code of Civil Procedure is repealed.

Comment. Sections 1143-1154, providing for discharge of persons impris-
oned on ecivil process, are repealed since execution may no longer issue sgainst
the person of the judgment debtor in & civil action. See Code Civ. Proc.

§ 684.2 and Comment thereto.

These sections alsc provided e remedy for a person imprisoned for con-

tempt of court for feilure to pay court-ordered support. See, e.g., Ellery

v. Superior Court, 25 Cal. App.2d 222, 77 P.2d 280 (1938). BEven though the

ilmprisonment for civil contempt may have been lawful initially under Code

of Civil Procedure Section 1219, the subsequent insbllity to comply with

the court order is ground for discharge from imprisonment. See, e.g., In re
Wilson, 75 Cal. 580, 17 P. 698 {1888). Although it has been stated that a
person entitled to release because of his subsequent inability to comply must

apply for discharge under the statutory procedure (Ex parte Levin, 191 Cal.

207, 215 P. 908 (1923); In re Brune, 113 Cal. App. 254, 298 P. 80 (1931)),
this rule is predicated on an exhaustion or remedies concept. The statutory
rrocedure was simply an alternstive means of discharge, and releases on
habeas corpus for subsequent inability to comply is also available. Cf.

In re Johnson, 92 Cal. App.2d 467, 207 P.2d 123 (1949).

Repenl of Sectione 1143-115L4 will not affect the ability of a person
imprisoned for civil contempt to cbtain his release upon a subseguent inabllity
to comply with the cowrt order. The writ of habeas corpus is availeble in
such a contingency. Penal Code §§ 1485 and 1487(2). As under the prior

provisions, the prisconer may obtain his release on habeas corpus following

-17-



summary procedures for court hearing. Penal Code § 1484k. And, as under the
prior provisions, once discharged, a person may not be again imprisoned for

the prior cobligation. Penal Code § 1496; cf. Ex parte Batchelder, 96 Cal.

233, 31 P. 45 (1892).

-18.



Code of Civil Procedure § 1168 {repealed)

Sec. 11. Section 1168 of the Code of Civil Procedure is repealed.

1368~ --If-the-complaint-presented-establichesys-to-the-patinfaetion
ef-the-judgey-freudy-£foreey-ap-violeneey~in-the-entry-ar-detainery-and
that-the-pespessishR~keid-is~unlaviuly-Re-pay-pake-an-arder-for-the

appresi-ef-the-defendant~

Comment. Section 1168, providing for arrest of the defendant in an
unlawful detainer proceeding, is repealed since arrest of a defendant in
a civil action is no longer permitted. See Code Civ. Proc. § 478 and

Comment thereto.

-19-



Government Code § 202 {amended)

Sec. 12. Seetion 202 of the Government Code 15 amended to read:

202. The State may imprison or confine for:

(e) The protection of the public peace or health or of individual
life or safety.

{b) The purpose of enforcing civil remedies process .

Comment. Section 202 is amended to avold the implication that arrest
and imprisonment is a remedy available to individuals in private civil actions.
Arrest of a defendant in a civil asction and execution against the person of a
Judgment debtor in a civil action are no longer permitted. See Code Civ. Proc.
§$ W78 and 684.2. Civil arrest may be used as s means to enforée the process
of the court, however. See, e.g., Code Civ. Proc. § 1209 et seq. {contempt

of court). Cf. Comment, Enforcement of Diyorce Decrees and Settlements by

Contempt and Imprisonment in California, 9 Hastings L.J. 57 (1957); Comment,

Integrated Property Setilement Agreements: Constitutional Problems With the

1967 Amendment to California Civil Code Section 139, 8 Santa Clara Lawyer B84
(1967); 2 The Californias Family Lawyer, Sapiro, Enforcement and Modification of

Judgments_end Orders §§ 30.54-30.101 {Cal. Cont. E. Bar 1962); The California

Family Lawyer Supplement, Walzer, Divorce Jettlement Agreements. §§ 264.9 and

26A.17 {Cal. Cont. Ed. Bar 1969).
See also Code Civ. Proc. §§ 238 (juror summons), 545 (garnishee exam-

ination), 715 {supplementary proceedings), 1097 (writ of mandate), 1105 {writ
of prohibition), 1993-1994% and 2067-2070 (witness summons); Prob. Code

§§ 321 (production of will), 523 (attendance 8t court proceedings), 571 (render
accounting), 64l (examination), 921-922 (render accounting).

See also Govt. Code §§ 9405-9409 (contempt of Legislature).
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STUDY RELATING TO CIVIL: ARREST IN CALIFORNIA#*

*This study waa prepared for the California law Revision Commission

by Natheniel Sterling of the Commission's staff, No part of this study

may be published without prior written consent of the Commiszsion.

The Commission assumes no responsibility for sny statement made in

this study, and no statement in this study is to be sttributed to the

Commisaion. The Comnission's action will be reflected in its own recome

mendation which will be separste and distinct from this study. The Come

mission should not be considered as having mede a recommendation on &

particular aub,ject until the final recommendation of the Commission on

that subject has been submitted to the legisliature,

Copies of this study are furnished to interested persons seolely for

the purpose of giving the Commission the benefit of the views of such —

persouns, and the study should not be used for any other purpose at this
time,
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STUDY RELATING TO CIVIL ARREST IN CALIFORNIA
Nathaniel Sterling*

Califcrnia Law of Civil Arrest

" In California, in certain classes of civil cnea,l the plaintiff may
have the defendaut arrested on ex parte epplication prior to judgment and

» | -
B.A. 1967, University -of California at Berkeley; J.D. 1970, University
of California at Davis., Nember of the legal staff of the California
Law Revision Comission. MNember o'r"the'cunrornig Bar, '

‘This study was prepared by the suthor to previde the Californim
Lew Revision Comeission with background information to assist it in
its study of attactment, garnishment, and exemptions from execution.
Any comclusicams, opinions, or reccamsndations contained herein are
entirely those of the aunthor and do not necesssrily repiesent or
reflect the views of the California Jaw Bevision Commizsion or its
- individual members. AR : '

1. Code of Civil Procedure Bection 479 authorizes the use of the pro-

visional remedy of arrest and bail in the following cases, any ons
of which is sufficient (Marrey v. Superior Court, hi cal.2a 611,
284 ».24 1 (1955)): . S . ' .

{a) In an action for the recovery of money on & coutract whem
the defendant is sbout to depart frém thé state with intent to de-
fraud his credisors (see In re Caples, 26 Cal. App. 786, 1h8 P.
795 (1915)). | -

(b) In an action for a fine or penalty, or money or property
sabeszled or fraudulently converted to his own tse by a public officer
or any other person in a fiduweiary cépacity, or for misconduct or

- neglect in office or in a professional employment, or for a willful -
violation of duty. . P

(c) In an action to recover the possesaion of perscnal prop-
erty unjustly detained.whem the property or any part of it has been
coacealed, removed, or disposed of to prevent its being found or taken
by the sheriff. .

_ (4) When the defendant fraudulently imcurred the obligaticn on
- which the action is brought or fraudulently coucealed or disposed

of the property for the recovery of which the actiom is broaght (ses
. In re Keene, 34 Cal. App. 263, 167 P. 194 (1947)).

1=
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1ipr1soned until the defendant posts bell or makes a cash deposit or
demonstrates that the arrest was not 1;::‘<:»;;m1-.2 This device of arrest and
bail ‘15 a provisional rened;r-_onl.?, a.ﬂila.;ble between the time the complaint
1s iled and judgment is entered,’ designed to secure the presence of the
defendant until final Sudgment.”

Pollowing judgment, the creditor may, if be is unable to satisfy the
judgment from assets of the debtor, obtain execution upon the body of the
debtor in those cases 1n which arrest ts available.’ In rlimch & case, the

debtor is imprisoned until the dedt is paid although he may be discharged

(e) When the defendant has removed or disposed of his property
or is about to do so with intent to defraud his creditors. '

In addition, Code of Civil Procedure Section 504 authorizes
pretriel arrest in.quo warranto proceedings (compare subdivision
{v) of Section 479)), and Code of Civil Precedure Sectiom 1168 au-
thorizes pretrial arrest in unlawful detainer proceedings {compare
subdivision (c) of Section M79), -~ o

2. Yhe provisicns relating to arrest and bail are contained in Code of
Civil Procedurs Sectioms 478-505. The statutory scheme is described

in some detail in California Remsdies for Unsscursd Creditors, Callister,

Arrest and 3all and Arrest on Bxecution 75-83 {Cal. Comt. BA. Bar 1957)
Thereinsiter cited as Callister) %d in 2 B. Witkin, Califcrnia Proce~

dure 24 Provisional Remedies $§ 7-23 (1970).

3. Bee Ex- Cohen, 6 Cal, 318 {1856), and Hittsom v. Btanleh, 8k
oL hp ok, 258 B 905 (52T, o '

4, See Davis v, Rebimscn, 10 Cal. k11 {1858); Carradine v. Carradine,
75 CaXl. App.2d 775, 171 P.2d 911 (1946); Xaight v. Coben, 5 Cal.
App. 296, 90 P. 145 (1907). . '

5. Although the remsdy of execution on the body of a debtor by imprism-
ment is not expressly provided for in the California codes, numercus
statutory provisions contemplate that execution may be issved againat
the person of the judgment debtor in a civil action. Bee, 8.g.,
Code Civ. Proc. §§ 667, 682(3), 684, and 1143-1154. These statutory
provisiong, cambined with the provisions for prejudgment arrest, im-
pliedly authorize body exscution in cases where arrsst and bail would
be available. Stewart v. Levy, 36 Cal. 159 (1868); Bavis v.' Rcbinsen,
10 ¢el. 411 (1858}, -



", from mriscn upon the creditor's consent, upon the creditor's fallume to

advance to the jailer money for the debtor's support, or upon taking the

“pauper ‘s oa.th."‘6

The provisions for arrest and bail end the arrest on execution described .
above fall within‘an exgiption from the eonstitutionsl prohibition sgainst
imprisonment for debt.! - Court enforcemest of civil process is also excepted -

from the constitutional ban on eivil arrest.®

. 6. Tae "pauper's oath™ is set out in Code of Civil Procedure Section
1248, The statutory provieions for discharge of persons imprisoned
on civil process are Sections 11k3-1154 of the Code of Civil Proce=
dure. Por a discussicn of imprisomment and release, see Callister
at SH-B'? and 5 B, Witkin, California Procedure 24 Enforcement of

M §§ 177-178 (1971).
7. Cal. Const,, Art. I, § 15:

No perscn shall be imprisoned for dedt in any civil mctionm,

on mesne or final process, unlegs in cases of fraud, nor in

eivil actions for torts, except in cases of wilful injury to
person or property; and no person shall be ilpriaoneﬁ for a

militie ﬂne in time of peace.

8. .8ee, e.g., Code Civ. Proc. § 1209 et seg. (contempt of court). Cf.
Commsnt, Enforcement of Divorce Decrees and Settlements by Con t

and Hrismnt In California, 9 Hastings L.J. 57 (1957); Comment,
' tlement nte: Conltituticml Probleas

: ]

1967); 2 The California Family Lawye 5’1 Sapiro,
=30.101

Enforcement and Modification of Judgments and Orders §§ 30.

Cal. Cont. Ed. Bar 1 s The Californie Family Lawyer Supplement,
Walzer, Divorce Settlement Agreements 55 26A.9 and 264\ 17 (Cal. Cont.
Ed. Bar 1969)

Bee also Code Civ. Proc. §§ 238 {Juror summons), 545 (garnishee ex-
amination), 715 (aupplementary proceedings), 1097 (writ of mendate),
1105 (writ of prohibition), 1993-199% and 2067- (witnese summons);
Prob. Code §8 321 (production of will), 523 (attendance &t court pro-
ceedinge), 571 (render accounting), 1 (examination), 921-922 (render
accounting). ' -

Bee alac Govt. Code §§ 9#05:-9}409 {eontempt of Legislature).
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Critical Amalysis of Civil Arrest Frovisions

iihile the prevision for arrest to enforce clvll process is quite praper,’
isprisonment for debt on mesne and final process presents numerous diffieul-
ties. It has quite limited applicability to certain cases involving fraud |
‘and is obsolete apd rarely used. It has proved to be iﬁetfective as a
collection remedy, and existing California law provides other more effec.
tive means of acrhisving-t.he ends served by civil arrest. Civil arrest
imposes a substantial Mm; ocn defendants a.nd debtors and is more often
abused than properly used. It denles 'be.aic due process of law to defend-
ants and provides the ancoaly of imposing & cria:l.m.l consequence upon A
g" : civil Judgmwent. And civil srrest im;}oses an economic burden on the courts

and the public out of all proportion to 1ts value.

(1) Obsolete and Rarely Used

Although eivil arrest once was commonly used as a creditor’s rmdy,g

it 1s no longer..® It has been abolished in nearly every jurisdiction

9, For detailed development of the history of civil arrest and imprison-
ment, see, e.g., Note, 5 J. Juris, 239 (1861); Ford, Dmpriscmment for
Debt, 25 Mich. L. Rev. 24 (1926); Freedman, Erism'!n!t!_for" Debt,
Z Temple L.Q. 330 (1928). ' , i

10. See, e.g., 5 B. Witkin, Californie Procedure 24 Enforcement of
~ Judgment § 177 (1971)("[T]he remedy is almost never used.”);
Review of Selected 1969 Code Legislation 80 (Cal. Cont. Ed. Bar
1069} ("Civil arrest is a rarely invoked provisional remedy . . .

—

whe



" except in certain extreme cases}l and remains as s vestige of an ers whose

Jurisprudence was cheracterized by punitive measures.™® It is iimited in

Californis to a small cless of cases besed upon fraud and remains one of

+he leést mown remedies available.l3

14

Civil arrest is in egsence obso=

lete.

{2) Ineffective sa Collection Device

The prejudgment remedy of srrest and ball derives from the old common

law writ capias ad respondendum, designed to bring the defendant within

the reach of the court's final process.15 As such, it bas no present

11. At least nine jurisdictions have absolute constitutional prohibitions
against civil arrest, and at least three cthers have prohibited civil
arrest by statute. The remaining Jurlsdictions limit the use of
civil arrest in any of several ways: (1) as to certain classes of
debtors, {2) if the pecuniary sum involved does not censtitute a
specific minimum, ( ?eas to certain theories of action, and (4) un-

" less the court or jury, as trier of fact, arrives at a required con-
clusion., TFor a full listing and discussion of these prchibitions and

iimitations, see Note, Present Status of Execution Agalnst the

of the Judgment Debtor, &2 lowa L. Rev. 308, 307-311 iigs'r!.
Federzl law likewise has not been favorable to civil arrest and

imprisonment. 28 U,8.C.A. § 2007{a){1964) provides that:

A person shall not be imprisoned foi- debt on a writ of exe-
cution or other process issued from a court of the United States
in any State wherein imprisomment for debt has been abolished.

Morsover, the federal avbstaniive law of bankruptcy exempts bankrupts
fram arrest upon civil process,.  Bee Bankruptey Act § @ (1) U.82.C.A,
§ 27 {19 )); see also General Orders in Bankruptcy' 12{1) and 30,

12. "Imprisomment for debt, as it formerly existed in England and in most

of the states, has become abhorrent to the spirit or free gavernnent Ve s ."

Calligter T5.

13. E. J'ackscn, California Debt Collection Practice § 1 8 (cal. Cont. Ed.
Bar 1968), Callister 75.

1k. BSee Leighton, The "Care and Feeding” of Creditors’ Claims Under Cali-
fornla Procedure, 14 Kastings L.J. 1, 17 il§3§):

[AJrrest or execution of the debtor is hardly considered
a desirable weapcn for the contemporary creditor.

15. Bee B"H’. Holdsworth, History of English law 229 et aag'. {24 ed. 1937).
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- disposition of assets.

, ey

utility since Jjudgments by default may now be take ¥ and, in fact, regu-
larly are taken. Moreover, physicel presence of the defendant is no longer .
essentlal to eourt jurisdiction, which may be obfained simply by service of
proce;la in person, by mail, or by publication in appropriate cases.lT‘ Inca.r-l
ceration for this purpose is:mot belpful. |

Arrest and ball has also been used by plaintiffs as a means of assuring
that any Judgment rendered will be satisfied Eince the bail set is often in
the smount of or in excess of the plaintiff's cmm.la There are other
remedies desigred for precisely this purpose, _hwevgr, such as af.tachunt ‘
of property>? or a tempoﬁary restraining order and injunction to prohibit

o ,

Impriseament on execution following juigment derives from the old

common lav writ capias ad satisfaciendum, designed to assure satlsfaction

of 8 Judsneht.a The remedy has proved to be slmost useless es & means of
collécting debts.ae A debtor who is unable to pay will not be made more

16. BSee Code Civ. Proc. §§ 585, 59k,
17. See Code Civ. Proc. §§ l4».'[.0.].‘-’),"_!+}.{'.5.5f.'), 415.10-415.50.

18. See, e.g., In re Harris, €9 Cal.2d LB6, 446 P.2d 148, 72 Cal. Rptr.
3ko h.gzéi, discussed at notes 36-38 infra, in which bail was set
at $16,000, the amount of plaintiff's claim.

19. Code Civ. Proc. §§ 537-561. Randone v. Appellate Dep't, 5 Cal.3d 536,
488 p.2d 13, 96 Cal.. Rptr. 709 (1971}, ruled the procedure but not the
remedy unconstitutional. See Alexander, Election of Remedies and Pre-
tria) Writs, 9 San Diego L. Rev. 312 (1972).

1

20_. Code Civ. Proc. §§ 525-535'
21. See 8 W. Holdeworth, History of Ep:gll;l.sh Law 347 et seq. (2d ed. 1937).

22. BSee Ford risorment for Debt, 25 Mich, L. Rev. 24, W7 (1926); Note
Arrests,i.x;!%ivﬂ Actions, 5 Aﬁfm'ny L.J. 243, 2k (15’?2): ’ ’

The order of arrest, aes a means of collecting debts, 1s
practically valueless, The experience of practicing attorneys -
will bear out the asserticn that there are mot flve instances i
'in & hundred in which the order of arrest results in the col-
lection of a debt from a party who could not be otherwise com-
pelled to pay. ' ‘

wfye



able to pay by imprisonment; his financial position is not likely to improve .

during the period of his incarceration. Mareover, impriscnment cannct detain

F

the indigent debtor, who may be released by taking the pauper's oath. '

Imprisonment may be a means of coerc'ing the debtor to pay with concesled
property the creditor cannot reach. But a much more effective means of reache
ing concealed assets.-a means that does not also impoee harsh pemalties on
imnocent debtors or require tiebtqrs to glve up exempt property in an effort
to obtain relesse from pﬁson--ia availeble. This remedy ia examination of
the debtor in supplementary proceedings.ei Arrest of the debtor in order
t0 secure his appearance in examinations ordered in suypplementary proceedings
is pu'mittegd, and imprisonment may be a sanction for conteupt if the Jngmnt
debtor does not abide by a court order to enter into an undertaking that he
wili not dispose of his property during the proeeedings.ah

Since the creditor hss the exmimtiop avallable to him, and since the
debtor may obtain his release by oath, there 1s little to motivate a t_:reditbr
to imprison the debtor. This is particulsriy true since the creditor must

25

pay the cost of imprisonment., A8 & collection device, imprisonment ims

23, See Code Civ. Proc. §§ 714-723. The concept that the proper way to
' reach concealed assets is through an examination of the debtor 1s
not a novel ldea. See, e.g., Robinson, Attachment of the Body, 7

Yale L.J. 295, 296 (1B808); Note, Present Statute of Executicn Against
the Body of the Judgment Debtor, 42 Iowa L. Rev. 306 (1957); Note,

Arrest and Imprisomment In Civil Actions in New York, 26 N.Y.U. L.
Rev, 172, 179-135 {1951):

Where the plaintiff holds an unsatisfied judgment, sxamins-
tion of the Jjudgment debtor in supplementary proceedings, or
garnishee execution, provides a remedy that 1s at leaszt as ef-
fective as that afforded by body execution.

24,  See Code Civ. Proc. § T15.

25, Bee Code Civ. Proc. § 1154,

-



thua worse than useless since the creditor will find that he hss only spent
more good mopey In asn Ineffectual effart to collect a bad claim. There
appears to be no legitimate use for arreat on execution in the debt colleectiod
process. Its only possible purpope i3 for nuisasnce value as an aid to
satisfy the creditcr's vengeance or desire to punish the debtm'.%

Even as a ﬁu;xitive device, however, imprisonment for debt is not
adequate. Use of penal sanctions in civil cases is undesirable for
peveral reasocns. It offénds besic concepts of correctional theory by
imprisoning persbns for purposes other than réhahil:l.tation. It offends
basic notions of penal theory by permitting an individual 1in his ovn pri- -
vate action to invoke the _sanetion of the state reserved for wrongs
against aéciety. And the crim:[.hal lsw itself provides adequate remedies
for all cases in which c¢ivil arrest wuuld be available; in fact, all éases
of imprisomment for fraudulent failure to pay debts in Celifarnia have been
predicated on & finding of criminal liability.Z?

{3) Procedures Subject to Abuse

While designed for jurisdicticnal purposes only, the remedy of arrest
and ball has 'be_en employed for other purposes by unserupulous pla.intiffa.

26. Robinson, Attactment of the Body, 7 Yale L.J, 295, 297 (1898):

Attachment of the body in civil process has no Justifi.
cation as a method of eatisfying a fair claim, either in con-
_tract or in tort. Yo shut up & man in prison doesn't in any
degree or to any extent pay the debt or damage., In this re-
gard it satisfies only a sense of vengeance, which should
have no place in the philesophy of Christian Jurisprudente or
Christian civilizaetion.

27. California Constitution Revision Commission, Proposed Revlision of
Article I of the California Conmstitution 27 (Part 1, 1971).

5=



The histdry of pretrial civil arrest is the history or abuse and c:r.:-e:r:::l‘.on.“"2B
The arrest is a tool to force the settlement of dubioue claina, particula.rlyr
effecti?ve ageinst the poor and working people who camnot afford the axpense
of contestiﬁg & cleim end for whom detention even for a few deys is & a;.tb-
stantial hardship and could mean the loss of & Job. .

In addition to the fact that the remedy of arreat and bail has no

contemporary application and is subjeet to abuse, its cperation in practice

28. As early as 1661, there were documented abuses of pretrisl civil de-
tention &z recited in a reform statute of that year:

Whereas there is & great coamplaint of the people of this
reglm, that for divers years now last past, very many of his
mejesty's good subjects have been arrested upon gemeral writs
of trespass quare clausum fregit, billzs of Middlesex, latitats,
and other like writs issued ¢ut of the courts of king's bench
and common pleas, not expressing eny particular or certain
cauge of action, and thereupon kept prisoners for a long time
for want of ball, bonds with sureties for appearances having

- been demanded in so great aums that few or none have dared to -
be security for the appearance of such persons so arrested and
Imprisoned, although in truth there hath been liitle or no cause
of action; and often times there are no such persons who are
named plaintiffs, but those arrests have been many times pro-
cured by maliclous persons to vex and oppress the defendants,
or to force from them upreascnable and unjust coempositions for
obtaining their liberty; and by such evil practices many men
have been, and are daily undone, and destroyed in their estates,
without possibllity of having reparation, the actors employed
in such practices, having been {for the most part) poor and
lurking perscns, and their acting so secret, that it bath been
found very difficult to make true discoveries or proof thersof.
[13 Charles II Stat. 2, cap. 2.]

In more recent times in the United States, cbservers have docu~
mented the continuing sbuse of the arrest process, See Note, Arrests
in Civi) Actions, 5 Albany E.J. 243 {1872)("However wise or judiclous
these provisions of the code may be in and of themselves in the hands
of rapacious plaintiffs and unscrupulous Lawyers, they have been turned
into inatruments of oppression and extortion."); Hughes, Arrest and Im-

risonment on Civil Process, 28 N,Y.8.B8. Ass'n Rep. 151, 1 1905

Ag a rule, the motive in procuring the imprisomment of ocur poor citi-
zens has either been to cbtain revenge or to extort money from them.”);
Ford, Impriscnment for Debt, 25 Mich. L, Rev. 24, 25 (1926)(civil ar-
rest apt to be used for extortion and nuisance value, to threaten and
intimidate).




3

has proved unduly oppressive. Due to demands of court time, plaintiffs’

applications for errest have not been given careful serutiny, and srrests

23

have been ordered in inappropriate cases; exorbitant bail has often. :

been reqpired;3a'and court congestion and delay has resuited in the incar.
ceration of persons prior to any trial for unconscionable lengths of time.Sl
Of course, the imprisoned defendant has his remedies for these oppressive
results of the arrest and bail gystem in his ability to post bei1,32 or

to obtain a reduction of bail,33 or t¢ recover for false imprisonment or | !

34

maliclous prosecution. ‘But these remedies afe of little use to the poor

or unsophisticated défendant.35

29. Bee 12 N.Y. Jud. Council Rep. 342 (1946):

The judge who grants the order makes no inquiry into the
veracity of the assertions and, before granting the order, of- ;
fers the defendant no cpportunity to disprove the apsertions. T

See also Note, Arrests in Civil Actions, 5 Albany L.J. 243
(1872). A 1904 study by the Kew York County Sheriff revealed that,
cut of all cases or prejudgment arrest and postjudgment imprison-
ment that occurred in that year, in not one was any Justificstion

for confining the defendant found. See Hughes, Arrest and rison~
ment on Civil Process, 28 N.Y.S5.B. Ass'n Rep. 151, 174~1 1505).

30. See Note, Arrests in Civil Actions, 5 Albany L.J. 243 (1872).

3L. In In re Harris, 69 Cal.2d 486, k46 P.2d 148, 72 Cal. Rptr. 340 (1968),
discussed at notes 36-38 iufra, for example, the defendsnt was incar-
ceratad for five weeks before he was mble to cbitain his release.

32. Code Civ. Proc. §§ 486, 497, !
33. Code Civ. Proc. § 503. | '
34, See, e.g., Feves.v. Costa, 5 Cal. App. 111, 89 P. 860 {1907)(false
imprisomment), and Siffert v. McDowell, 103 Cal. App.2d 373, 229
P.2d 388 (1951)(malicious prosecution). | '
35. In In re Harris, 69 Cal.2d 486, 446 P.2d 148, 72 Cal. Rptr. 340 (1968),
discussed at notes 36-38 infra, for example, the defendant was able

to obtaln a reduction of bail and release from impriscnment only after i
his case came by chance to the attentlon of the county public defender. :
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Arrest on execution likewise is used primarily for its nuisance value .
==to threaten and intimidate the debtor and to punish him. It is also
used by creditors as a means of enlisting the aid of the penal system in
the attempt to coerce paymenﬁ ofle, Judgment without, at the same time,
being subject to liability for malicious prosecution. And it is a means
of attempting to. farce pajment of & judgment with assets that are exempt

from execution.

(4) Deprivation of Due Process of Law

The remedy of civil arrest and bail in California denies to defemia.nts
dus process of lav. The Californis Supreme Court has once previcusly held
the arrest and ball scheme unconstitutional in in re Harris.%' The pro-

cedural defects in the scheme at that tims were identified as a failure to
provide the defendant with an opportumity for a hea.ril.:g on the valldity of
the aﬁest and the failure to notify the defendant of his right to apply
for a reduction of bail end to release on bail; the court also held that

an indigent civil defendant who is deprived of his liberty is entitled to
counael.37 legislation intended to éorrect these defents in. the meane
eivil arrest scheme was enacted at the 1969 Regular Sessicn of the Legisla-
ture.38

36. 69 Cal.2d 486, W6 P.2a 148, 72 Cal. Rptr. 340 (1968).

37. For analyses of the holding in In re Harris, see 9 (al. L. Revision
Comm'n Reports at 110 (1969), Review of Selected 1969 Code Legisla-
tion 80 (Cal. Cont, ®d. Bar 1969), and Ccmment, Due Process-~Pretrial
Civil Arrest, 58 2al, L. Rev. 178 (1970). : o

38. cCal. Stats. 1969, Ch., 690. See Review of Selected 1969 Code Legislation
80 (Cal. Cont. Ed. Bar 1969). _

-
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Since 1968, when In re Harris was decided, the concept of due procees

of law has been further developed in decisions both of the United States
Supreme Court39 and the Californis Supreme Cowrt.’® Under these decisions,
the property of & defendant may not generally be seized absemt prior notice
and an opportunity for a heering on the probable validity of the plalntiff's
claim. And a defendant's "necessities of life” may not be seized abasent a
Judicial detefmination of the asctual validity c;f the plaintiff's claim.
Messured by these standards, the system of arrest and bail am it is presently
embodied in Califernia lﬁw viola%.e due process protections in that the
defendant is not afforded ﬁrior notice and an opportunity to be henrd.

While it might be said that arrest does not amount to deprivation of & sub-
stantial i)rpperty right, the due process clause é.pplies with perhaps greater
force to d.e;priva.tiana. of liberty than -to deprivations of property.hl Depri-

vation of liberty imposes such a severe bardship upon & defendant that it

39. Bee, e.g., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969) (pre-
Judgment garnishment of wages).

40. See, e.g., Randone v. Appellate Dep't, 5 Cal.3d 536, 488 P.2d 13, 96
Cal. Bptr. 709 (1971)(prejudgment of attaclment of property).

41. In re Harris is an illustretion of this point. See alsc the language
“of the Supreme Court of the United States in Lynch v, Household Finance
Corp., U.8. (1972) (protection of civil rights statutes against
prejudgment garnishment):

[T]he dichotoamy between perscnal libertles and property rights
is a false one. Property does not have rights. People have
rights. The right to enjoy property without unlawful depriva-
tion, nc leas than the right to speak or the right to travel,
ig, in truth, & "personal" right, whether the "property" in
question be a welfare check, a home, or a savings account. In
fact, a fundamental Interdependence exists between the personal
right to liberty and the personal right in property. Neither
could have meaning without the cther. [ U.S. at .J

In this connection, It should be noted that one of the harshest con-
sequences of civil arrest is that the defendant is deprived of the
opportunity to earn a living which is in 1tseif a property right.

 Cf. Sniadach v. Pamily Finance Corp., 395 U.S. 337 (1969)(wages a
‘Bpecial form of praperty).
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is analogous to deprivation of a "necessity of life"” and, hence, can never
be valid pricr to judgment even if the defendant vere afforded prior notice
and anl opportunity for l:-.eaeu'ing.hé2 '
lmprisonment on final process has also been strongly attacked on due
process ground,shB Although meny of theae.attacks center around the con-
cept that Imprisonment for debt offends funda.méntal soclal values,m per-
" haps the most commonly iterated concern 1is that civil arrest imposes harsh
and burdensome pena.ltiea‘ in ca.aés in which the judgment may well have been
taken in defeult or in which the debtor has bad none of the safeguards of

- y
a criminal trial, such as burden of proof beyord a ressonable doubt. 5

2. "The fact that a procedure would pess muster under a feudal regime
does not mean it gives necessary protection to all property in its
modern forms." Sniadach v. Family Pinance Corp., 395 U.S. 337, 340
(1969). This statement applies with egual force to the system of
arrest and bail. g '

43. Bee, s.g2., Rogge, A Technique for C e, 11 U.C.L.A.L. Rev. 481
(1 violates fundamental li'bertie's;; Camment, Due Procesa--Pratrial
Civil Arrest, 58 Cal. L. Rev. 178 (1970){no substantial reilation to
desired object); Comment, 24 Vand. L. Rev. 621 (1971)(freedom fram ar-
bitrary process). Contrast Carter v, Lynch, 429 ».2d 154 {4th cir.

1970)(South Carolina civil arrest statute satisfies due process of law).

Y4, Note, Arrests in Civil Acticus, 5 Albany L.J. 243, 245 (1872), says of
the civil arrest law: . '

Its removal from our statute bocks would do away with the
last remnants of the barbarous practice of impriscoment for
debt, and be a guarantee of the perscmal liberty of which we
80 proudly boast.

k5. See, e.g., Conment, Due Process--Pretrial Civil Arrest, 58 Cal., L.
Re\r.-".l.ﬁﬂ‘r {1970); Note, Present & S—_tat_lus: of Bxecution Ageinst the
Body of the Ju nt Debtor, U2 Iowa L. Rév. 306 11957,; Note, Ar.
rest and risomment in Civil Actions in New York, 26 N.Y.U.L. Rev.
172 11951}; Freedman, risomment for Debt, 2 Temple L.Q. 330 (1928);
Parnass, risooment for Civil Obligstions in Illinols, 15 I1l. L.
Rev. 559 %%U. ‘ '
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{5) Undue Econcmic Burden

The volume of litigation generated by the system of civil arrest has
been out of all proportion to the importance of the remedy to phiﬁtiffs.hé
The cost to the pyblic of providing county services such as sheriffs’ serve
ices, jailing costs,”7 and supplying cownsel for the indigent,® a11 for
the benefit of a private litigamt, is substantial. The expsnse required
of the public to maintain au cbsolete and little-used Bystem 1s sufficient

reason in itsgel?f for the repeal of the civil arrest previaions.

46. As -early as 1872, it was noted the burden of motlons to vacate, for
reduction of bail, and the like upon an already overburdened court

syatem: ‘

Qur courts of civil Jjurisdiction are overburdened wilth
business; litigants are compalled, in many instances, to walit
for years to have their rights adjudicated upén. Whatever
tends to redvce the volume of litigation, or simplify the ma-
chinery of the courts, will go far to secure the more speedy
administration of Justice--a result greatly to be desired.
[Note, Arrests in Civil Actions, 5 Albany L.J. 243 (1872).]

The conclusion reached by Ford, Imprisomment for Debt, 25 Mich.
L. Rev. 24, 48 (1926), after observing that the amount of litigation
over procedaral phases of civil arrest has far overshadowed any util-
ity the remedy might have, was that, "The whole represents a large
econimic waste,”

47. The jailing cost for prejudgment arrest is borne by the county. Con-
trast Code Civ. Proc. § 1154 (creditor bound to support debtor in
Jail on exscution). '

48, Bee Code Civ. Proc. § S05.
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Conclusion
Fractically every commentator on the history and law of clvil arrest
has urged its repeal.'? The California Constitution Revision Coseission
has recommended that the prohibition agsalnst -impr:lsoment for debt he made
absolute.sc In the words 401’ Charles Evans Hughes {later Chief Justice)},
uttered at the beginoning of this century:sl ; |

Provisions of such slight utiiity at the best and so comonly‘
perverted should be repealed without delay.

49, "Bee, e.g., Note, Arrests in Civil Adtions, 5 Albany L.J. 2h3 (1872);
Robinson, Attachment of the Body, 7 Yale L.J. 295 {1898); Hughes,

Arrest, and risonment on Civil Process, 28 ¥,Y.8.B. Asa'n Rep.
151 (1905); Parnase, Duprisonment for Civil Obligations, 15 Yll. L.
Rev. 559 (1921)' - '

0. The Conatitution Revision Comission has proposed the following re-
vislon of Section 15,0f Article I: i

A person may not be inbrisnned in & civil action for debt
or tort, or in peacetime for s militie fine.

See Califormia Constitution Revision Commission, Proposed Revised
California Conatitution, Art. I, § 10 (Part 6, 1971).

5l. Hughes, Arreat and risomment on Civil Process, 28 N,Y.S.B. Ass'n
Rep. 151, 17% 21555;- ‘




